STATEMENT OF THE CASE
In June of 1997, Sheila White was hired to operate the forklift in the Maintenance of Way Department at the Tennessee Yard facility of the Burlington Northern Santa Fe Railroad. Because forklift operator was a new job and there was not a forklift operator classification under the applicable collective bargaining agreement, White was classified as a track laborer. White was the only woman who worked in the department and the only person in the department qualified to operate a forklift. 1
 [*7] 
On September 16, 1997, White filed an internal complaint of sexual harassment and discrimination by her foreman, Bill Joiner. 2 On September 26, 1997, Burlington Northern suspended Joiner for ten days. On the same day, Marvin Brown, the Roadmaster who supervised both White and Joiner, removed White from the position of forklift operator and directed her instead to do only the work of a track laborer. Brown gave a series of conflicting explanations for this decision, which the jury concluded had been taken to punish White for complaining about sexual harassment. 3
Witnesses for both plaintiff 4 and defendant 5 agreed that the work White was thereafter required to do as a track laborer was for less desirable than her duties as a forklift operator. The district judge [*8]  noted that there was
lots of testimony from lots of people that [track laborer work] was a lot more strenuous, that it . . . required much more exertion, that it was a lot dirtier, that it frankly almost looks like a different job from being a forklift driver, except that it wasn't a different classification. 6
"Track laborers must carry heavy objects (e.g., heavy, cumbersome jacks that weigh approximately 110 pounds.)" (JA 49). "Some of the dirty aspects of the job include 'picking up tools, oiling them from down on the ground where sometimes it required you to get on your knees and hands'. . . . Adverse aspects also included prolonged sun exposure." (Pet. App. 107a). The track laborers themselves characterized the forklift job as a more desirable and "easier" position. 7 White testified that she had not been required to work on the railroad tracks while she was assigned to operate the forklift. 8 In denying the company's motion for judgment as a matter of law, the trial judge concluded
that the tremendous variation of assignments within the job classification means that we can't just look at the job classification to determine whether or not [*9]  there was a change for her -- in the conditions of her employment, and we can look at exactly what she was doing and not doing. . . . [The] pretty graphic distinctions within the range of assignments available and the fact that she went from, no question, an easy job to, I think without much doubt, the most difficult and dirtiest job within the range of jobs available in that classification [are] enough to allow this to go to the jury. 9
On December 4, 1997, White filed a charge with EEOC alleging that Burlington Northern (and Roadmaster Brown in particular) had retaliated against her and had discriminated against her because of her gender. (JA 30). On December 11, 1997, Brown directed that White be "removed from service." 10 The local General Chairman [*10]  of the union that represented White testified that this decision meant White was dismissed. 11 Exercising her rights under the applicable collective bargaining agreement, White requested that this dixmissal be reviewed at a hearing before a company official. 12 That hearing was held on January 6, 1998; White was represented by the union General Chairman, who called several witnesses on her behalf. On January 16, 1998, the company rescinded the dismissal, reinstated White and directed that she be awarded back pay for the period of time she was out of work. (JA 62).
White offered substantial evidence as to the injury caused by the loss of her job during this period. 13 While White's appeal was pending, she
was without a job and without income and she did not know if or when she would be allowed to return to work. During this period, White sought medical treatment for emotional distress and incurred medical expenses.
(Pet.  [*11]  App. 7a; see id. at 22a, 23a, 111a, 119a). In denying the company's motion for judgment as a matter of law, the trial judge explained:
Did she get everything back if somebody retaliated against her based on protected activity? Absolutely not. She had Christmas without -- I mean do I have to really recite the record? I mean she had Christmas without income, without a job, with total insecurity. She was depressed. Her daughter . . . says her mom was lethargic, just hardly the same person as she had been in the summer. So, you know, money is often the least of the damage inflicted in these types of cases. . . . 14
White brought suit under section 704(a) of Title VII, alleging [*12]  that the September 1997 reassignment and the December 1997 removal from service were motivated by an intent to retaliate against her for complaining about sexual harassment and for filing a charge with EEOC. The jury concluded that Burlington Northern had unlawfully retaliated against White; it awarded $ 40,000 in compensatory damages and $ 3,250 for medical expenses.


SUMMARY OF ARGUMENT
I. The literal language of section 704(a) prohibits any action taken against an employee because he or she engaged in protected activity. Section 704(a) of Title VII forbids an employer to "discriminate against" an employee for that reason. Both "discriminate" and "against" are unambiguous terms. "To discriminate is to make a distinction, to make a difference in treatment or favor." Price Waterhouse v. Hopkins, 490 U.S. 228, 244 (1989) (quoting Floor Manager's Interpretive Memorandum, 110 Cong. Rec. 7213 (1964)). A retaliatory action is "against" an employee if it is unfavorable or adverse to the interests of that worker.
Petitioner and several amici urge this Court to add to the express requirements of section 704(a) an additional element, requiring proof that the [*13]  retaliatory act not only constituted discrimination against the victim, but also that the retaliatory act was (or led to consequences that were) "materially adverse" or a "significant change in employment status." But when Congress wished to impose a limitation on the broad prohibitions of Title VII, it did so expressly. There are eleven such express statutory exceptions in Title VII. The courts have no authority to add a twelfth.
Section 704(a) serves the essential purpose of "maintaining unfettered access to statutory remedial mechanisms." Robinson v. Shell Oil Co., 519 U.S. 337, 346 (1997). The effective functioning of those mechanisms -- the EEOC, state anti-discrimination agencies, and federal and state courts -- requires that employees who wish to file charges or complaints, to speak with government investigators, or to testify at hearings or trials be "completely free from coercion." Nash v. Florida Industrial Comm'n, 389 U.S. 235, 238 (1967). Even comparatively minor retaliatory acts could significantly impede disclosure or investigation of very serious discriminatory practices. The EEOC long ago properly concluded that "every instance of [*14]  unremedied retaliation against persons who engage in Section 704(a) opposition . . . has a long term chilling effect upon the willingness of these persons and others to actively oppose Title VII discrimination." EEOC Compliance Manual (CCH) § 491.2 (1975). The anti-retaliation provisions of the NLRA, on which Title VII was modeled in 1964, had by then a well-established interpretation forbidding any adverse change in work assignments.
A complete ban on retaliatory practices is particularly important where, as here, a plaintiff has been retaliated against for complaining about sexual harassment. Under Ellerth v. Burlington Industries, 524 U.S. 742 (1998), a sexual harassment victim may be unable to obtain redress for such harassment if he "unreasonably failed to take advantage of any preventative or corrective opportunities provided by the employer." Ellerth, 524 U.S. at 765. If, as petitioner contends, it is lawful to retaliate against women who complain about sexual harassment, so long as the retaliation does not cause a "significant change in employment status," a prudent employee might reasonably conclude that it would be unwise to report instances of [*15]  harassment. If this Court upholds as lawful the retaliatory measures taken against White, it would be entirely reasonable for any Burlington Northern employee to fear the consequences of complaining about harassment.
Ellerth does not limit the scope of section 704(a). With regard to section 703, Ellerth does not hold that it is legal for an employer to discriminate against workers on the basis of race, color, national origin, religion or gender so long as that discrimination falls short of causing a "significant change in employment status." The issue in Ellerth was not what discriminatory practices are forbidden by section 703, but when prohibited discrimination (including harassment) can fairly be said to be the action of an employer. Under established agency principles, which Ellerth undertook to apply, not modify, an employer is liable in any case in which the official who engaged in the unlawful discrimination was "aided in" that violation by his or her official authority. The retaliatory actions in this case -- assigning White to track work and then ending her employment -- could only have been taken by a company supervisor using such official authority.
We urge this [*16]  Court to apply section 704(a), as written, to forbid any retaliatory act taken against an employee who engaged in protected activity. The EEOC favors a somewhat narrower interpretation, construing section 704(a) to forbid only retaliatory acts that are "reasonably likely to deter a charging party or others from engaging in protected activity." EEOC Compliance Manual § 8, par. 8008 (1998). This EEOC interpretation is consistent with the purpose of section 704(a), and has not proven difficult to administer during the six years it has been applied in the Ninth Circuit. White would prevail under the EEOC interpretation of section 704(a).
II. An employer cannot "cure" a violation of section 704(a) by providing the employee with partial relief. An employee wrongfully dismissed in violation of section 704(a) is entitled to reinstatement, back pay, and (on the appropriate showing) compensatory and punitive damages. An employer cannot, by providing some of this relief (here reinstatement and back pay), obtain immunity from the other relief provided by Title VII. The action of an employer in providing such relief, however, may support the efforts of the employer to establish a defense to punitive [*17]  damages to the extent that it may show that the retaliation was "contrary to the employer's 'good-faith efforts to comply with Title VII.'" Kolstad v. American Dental Ass'n, 527 U.S. 526, 546 (1999).
III. Where, as here, a company official has unlawfully used his authority to end a worker's employment, agency principles dictate that the employer is legally responsible for that violation of section 704(a). Petitioner's contention that that unlawful action was an "interim" one -- in the sense that the employer assertedly intended at a later time to reconsider that initial action -- does not affect Burlington Northern's legal responsibility for that unlawful initial action.


ARGUMENT
I.  SECTION 704(a) FORBIDS ANY DISCRIMINATION AGAINST EMPLOYEES WHO ENGAGE IN PROTECTED ACTIVITY
A.  THE TEXT OF SECTION 704(a) FORBIDS ALL ACTIONS BY AN EMPLOYER TAKEN AGAINST AN EMPLOYEE BECAUSE HE OR SHE ENGAGED IN PROTECTED ACTIVITY
(1) The Text of Section 704(a) Requires Only That The Retaliatory Action Be "Against" The Employee Who Engaged in Protected Activity
Section 704(a) provides in pertinent part:
It shall be an unlawful employment [*18]  practice for an employer to discriminate against any of his employees . . . because he has opposed any practice made an unlawful employment practice by this title, or participated in any manner in an investigation, proceeding, or hearing under this title.
This provision on its face has six distinct elements: (1) the plaintiff must be an "employee," (2) the defendant must be an "employer," (3) the plaintiff must have engaged in a form of protected activity, (4) the employer must be legally responsible for the discrimination complained of, (5) the employer must have engaged in "discrimination . . . because" of that protected activity, and (6) the action complained of must be "against" the plaintiff.
Petitioner does not contend that any of these six statutory elements was not established, or that any of the terms of section 704(a) is somehow ambiguous. In the instant case there is no dispute that at the relevant time White was an "employee," and Burlington Northern was an "employer," and White had engaged in protected activity. Burlington Northern does not deny that it was legally responsible for the decision to alter White's job duties. The meaning of "discriminate"  [*19]  is well-established. "To discriminate is to make a distinction, to make a difference in treatment or favor." Price Waterhouse v. Hopkins, 490 U.S. 228, 244 (1989) (quoting Floor Manager's Interpretive Memorandum, 110 Cong. Rec. 7213 (1964)). 15 The jury found that Burlington Northern officials had acted with such a discriminatory motive, and the company does not in this Court challenge the correctness of that finding of fact.
Finally, the action complained of must also be "against" the plaintiff. A retaliatory act is "against" an employee if that action is unfavorable to the interests of the plaintiff. In the instant case, the jury concluded that the retaliatory actions had caused $ 43,250 in damages. The correctness of that finding of fact was not disputed in the courts below.
The question presented is whether, in addition to the six expressly stated elements of a claim under section 704(a), there [*20]  is an unstated seventh requirement. Petitioner urges that there is just such a seventh element, a requirement that a plaintiff must also show that the retaliatory act taken against her resulted in a "significant change in employment status."
This proposal that the courts fashion such an additional requirement for a section 704(a) claim cannot be reconciled with the actual language of section 704(a). Section 704(a) is quite specific in spelling out the elements which must be established to make out a section 704(a) claim. Courts are no more at liberty to add to that list than they would be to dispense with one of the statutory requirements. The text of section 704(a) addresses quite specifically the issue raised by petitioner's brief -- the type of impact which a retaliatory act must have on the plaintiff in order to support a section 704 claim. What the statute requires -- all that the statute requires -- is that the retaliatory act be "against" the plaintiff.
The suggestion that the courts fashion some additional limitation on the statutory elements of a section 704(a) claim is inconsistent with the considerable precision with which Title VII as a whole is written. The [*21]  prohibitions in section 703 and 704 take the form of definitions of several "unlawful employment practice[s]." Section 703 delineates a number of prohibitions involving discrimination on the basis of race, color, national origin, sex and religion; section 704, in addition to forbidding retaliation, bars certain discriminatory advertisements. Congress circumscribed the Title VII prohibitions with eleven specific statutory exceptions. Ten of the exceptions are expressly applicable only to claims under section 703. Section 703(h), for example, exempts from the prohibition against sex discrimination practices that are lawful under the Equal Pay Act. Section 703(e)(1) permits distinctions based on gender, religion or national origin which constitute a bona fide occupational qualification. 16 Only a single exception applies to practices otherwise forbidden by section 704(a); section 702(b) provides that the requirements of Title VII do not apply where they would compel an employer, union, or other entity to violate the laws of a foreign country where the workplace is located. The content and application of these eleven express statutory exceptions reflect a highly specific [*22]  and exhaustive delineation of the circumstances in which Congress thought it appropriate to limit the literal reach of the various prohibitions of sections 703 and 704.
When Congress has wanted to limit the types of retaliatory acts forbidden by a statute, and thus implicitly to permit other forms [*23]  of retaliation, it has done so expressly. Section 1587 of Title 10, for example, protects certain civilian employees within the Department of Defense only from a retaliatory "personnel action." The statute includes a specific definition of a "personnel action" under section 1587. 10 U.S.C. § 1587(a)(3). But section 704(a) emphatically is not framed in the narrower terms of section 1587. Petitioner contends that section 704(a) only forbids those retaliatory acts that are "materially adverse" or "significantly adverse," or involve a "significant change" in a plaintiff's "employment status." But although Congress has utilized just such phrases in numerous other statutes, none of these limiting phrases is to be found in text of section 704(a).
Petitioner asserts that an additional element of a section 704(a) claim is contained in the phrase "unlawful employment action." (Pet. Br. 45). That phrase, petitioner urges, requires that a plaintiff prove that the retaliatory act "negatively affect the employment of employees." (Pet. Br. 18) (Emphasis omitted). It is unclear how this assertion, even if correct, would help petitioner; the actions complained of [*24]  clearly concerned White's employment, and the jury in awarding substantial damages necessarily determined that the effect of those actions was negative. In any event, section 704(a) does not require an "employment action." 17 As used in Title VII, "unlawful employment action" is not an element of a claim under section 704(a) or, indeed, under any provision of section 703. Rather, "unlawful employment action" is the catchall phrase for all conduct forbidden by Title VII, a phrase whose various meanings are defined by the various subsections of Title VII. The use of this phrase no more contains an additional requirement of "employment of employees" than it does a suggestion that any provision of Title VII forbids only "action," as opposed to deliberate inaction (e.g., a failure to promote). Many of the provisions of Title VII clearly apply to things other than the "employment of employees." For example, section 703(c) forbids unions to exclude individuals from membership on an impermissible basis, a prohibition unrelated to whether those members have jobs.
 [*25] 
If section 704(a) applied only to workplace retaliation, a wide variety of highly effective non-workplace retaliatory measures could lawfully be used to suppress opposition to discrimination or cooperation with federal or state authorities. Such an interpretation of section 704(a) would be inconsistent with the decision of this Court in Robinson v. Shell Oil Co., 519 U.S. 337 (1997), that section 704(a) prohibits retaliation against former employees by denying them recommendations. The United States correctly advised this Court of the danger of non-workplace retaliation.
The lower courts have recognized that post-employment retaliation for filing a discrimination charge can take many forms, all of which can seriously chill employees' willingness to complain to or cooperate with the EEOC, and can therefore impair the EEOC's ability to investigate and prevent discrimination. 18
In Bill Johnson's Restaurants, Inc. v. NLRB, 461 U.S. 731, 740 (1983), this Court recognized, for example, that the prosecution of a non-meritorious lawsuit "may be used by an employer as a powerful instrument of coercion or retaliation."
 [*26] 
(2) Section 704(a) Does Not Contain and Is Not Subject To The "Terms" and "Conditions" Element of a Section 703(a)(2) Claim
Petitioner argues that the prohibition in section 704(a) is limited to retaliation affecting a "terms [or] conditions . . . of employment," a phrase included not in section 704(a) but only in section 703(a)(2). As we explain below, 19 plaintiff would prevail in this case even if it involved discrimination on the basis of gender (governed by section 703) rather than unlawful retaliation (governed by section 704(a)). But the very different language of sections 703 and 704(a) makes clear that they should be construed independently.
The express terms of sections 703 and 704(a) are decidedly different. First, as explained above, Title VII contains nine different exceptions which expressly apply only to (some or all of) the unlawful employment practices forbidden by section 703, and do not affect claims under section 704. In this regard section 704(a) is expressly broader than section 703. Under the section 702(a) exception for religious organizations, for example, a church could decide to dismiss an employee because [*27]  she was an atheist, but it could not dismiss even an atheist because she complained about sexual harassment.
On the other hand, in other respects section 704(a) is expressly narrower than section 703. Section 703 forbids a number of types of discriminatory practices that are not unlawful under section 704(a). Section 703, for example, forbids certain practices that have "a disparate impact on the basis of race, color, religion, sex or national origin" (42 U.S.C. § 2000e-2(k)(1)(A)); nothing in section 704(a) forbids practices, adopted and applied without any retaliatory purpose, that have a disparate impact on workers who engage in protected activities. Unlike section 703, which generally forbids any distinctions for or against individuals on the basis of race, national origin, sex or religion, section 704(a) forbids only distinctions against (but not in favor of) those who engage in protected activities. It would be unlawful under section 703 to give bonuses to employees who convert to a particular religious faith, but quite permissible under section 704(a) to give bonuses to workers who report sexual harassment.
Petitioner's proposal to conform the interpretation [*28]  of section 704(a) to the meaning of section 703 is further confounded by the fact that section 703 itself has nine different prohibitions, with widely divergent language. 20 Of the nine prohibitions of section 703 itself, only one -- section 703(a)(1) -- refers to discrimination in the terms and conditions of employment. To the extent (if any) that inclusion of the words "terms" and "conditions" in section 703(a)(1) carries with it some sort of limitation on the practices forbidden by that provision (a question this Court need not decide), the deliberate absence of that very limiting language from the remaining eight provisions of section 703, and from section 704(a), reflects an affirmative congressional decision to impose no such restrictions on those other prohibitions of Title VII. 21 "Where Congress includes particular language in one section of a statute but omits it in another section of the same Act, it is generally presumed that Congress acts intentionally and purposely in the disparate inclusion or exclusion." Russello v. United States, 464 U.S. 16, 23 (1983).
 [*29] 
It is not the least illogical that section 704(a) may at times forbid types of practices that might be lawful under section 703. "Minor" acts of actual or threatened retaliation, by deterring testimony, charges, or other opposition activities, could permit an employer or other defendant to engage with impunity in major violations of section 703. A retaliatory act against a single employee may deter numerous other employees from complaining about a wide-spread problem of sexual harassment, or keep from the government information which would lead to far reaching changes in the employer's practices. Assignment to less desirable work would not be sufficient by itself to create (although it could we11 would contribute to) a hostile work environment forbidden by section 703, but a threat to so reassign any worker who complained about sexual harassment could well deter such complaints and thus seriously damage compliance with Title VII. It is entirely [*30]  understandable that Congress would have chosen to make a "federal case" out of even minor acts of retaliation, because those actions can obstruct the enforcement and implementation of federal law.
Other federal statutes expressly treat actions which interfere with the enforcement of federal law as more serious than the law whose enforcement is at issue. Title 18 imposes severe penalties for actions which interfere with compliance proceedings: up to five years for obstruction of justice (18 U.S.C. § 1505), up to 10 years for reprisals against a witness or informant (18 U.S.C. § 1513(e)) or for witness tampering (18 U.S.C. § 1512(b)), and up to 20 years for the destruction of evidence (18 U.S.C. § 1512(c)). Those penalties are applicable even in criminal cases in which the maximum penalty for the underlying offense was significantly lower. 22 An employer which retaliated in certain ways against a witness in a Title VII trial would be guilty of a felony, even though violation of Title VII itself is not even a misdemeanor.
 [*31] 
(3) Other Provisions of Title VII Restrict Comparatively Minor Section 704(a) Claims
Section 704(a) does not exempt from the statutory prohibition a class of retaliatory acts with comparatively minor significance or harm. But other express provisions of Title VII do in practice preclude the imposition of liability for many relatively minor allegedly retaliatory acts, and even reduce the likelihood that such claims will be brought at all.
First, section 701(b) makes clear that a plaintiff alleging unlawful retaliation must establish, under traditional agency principles, that the retaliation complained of can fairly be attributed to the employer. Burlington Industries v. Ellerth, 524 U.S. 742, 754 (1998). The most serious acts of retaliation (such as a dismissal, suspension or reassignment) usually involve an express use of agency power; an employer is necessarily liable for such utilization of official authority. See Ellerth, 524 U.S. at 758-60. On the other hand, many of the less serious retaliatory acts, such as hostile remarks, dirty looks, ostracism, or the denial of lunch invitations, do not involve any use of official power, even if [*32]  engaged in by a supervisor. In the absence of such an official use of company authority, a plaintiff ordinarily 23 could not hold an employer liable for a retaliatory act unless he or she could show that the disputed action was motivated by a desire to further the interests of an employer. Ellerth, 524 U.S. at 756. Many unofficial retaliatory acts, however, may be motivated only by personal pique that a popular supervisor or fellow employee faced discipline for sexual harassment or other discrimination. Actions taken with such a personal motive are outside the scope of employment. Ellerth, 524 U.S. at 756-57. In the instant case, however, there is no dispute that removing White from her work on the forklift and assigning her to work on the tracks required an exercise of official authority.
Second, section 704(a) requires a plaintiff to establish that an allegedly retaliatory action was "against" him or her. The standard is an objective one. The official (or officials) who took the action complained of must have known, or had reason [*33]  to know, that that action was adverse to the interests of the plaintiff. That is unlikely to be in dispute where, for example, an employer has denied a worker a promotion, a raise or a bonus. On the other hand, if some employment action, such as a minor shift in duties, is truly trivial, the responsible official may well have no reason to know that the affected employee would care one way or the other. Certainly an employer could not be said to have acted "against" an employee if it gave that worker what was objectively a promotion, unaware that the employee in question preferred his or her existing less well-paid or prestigious position. But an employer would be liable for "pouncing on employees' . . . vulnerabilities . . . seeking out devices that would be harmless to most people but would do real damage to selected targets." Washington v. Illinois Department of Revenue, 420 F.3d 658, 662 (7th Cir. 2005). In the instant case, company officials themselves testified that track labor work was far less desirable than operating a forklift; removing White from her job and taking her off the payroll was obviously action taken "against" respondent.
Third, an employee [*34]  seeking monetary relief must establish that he or she was injured. That will, of course, be obvious if the action complained of caused economic injury, such as a reduction in pay. Section 1981a(a)(1) also authorizes an award of "compensatory damages," but only on proof that the plaintiff actually sustained some "damage." If the action complained of was trifling, a plaintiff's claim to damages, even for emotional distress, may well be insubstantial. Summary judgment would be appropriate regarding damages (and, if that were the only relief sought, on the entire claim) if no reasonable jury could find that a plaintiff had sustained compensable injury. In this case, however, petitioner has never questioned the sufficiency of the evidence to support the jury's finding that the proven retaliatory actions had caused White $ 40,000 in damages and $ 3,250 in medical bills.
As a practical matter, these three provisions mean that employees with only minor, non-economic claims will often, and not inappropriately, have difficulty retaining an attorney to litigate such claims. Few if any Title VII plaintiffs have the funds to pay an attorney on an hourly basis. Section 706(k) only provides for [*35]  awards of counsel fees to a "prevailing" plaintiff. A prudent attorney will be less likely to agree to handle a case with a greater risk of failure on the merits. A potential case involving only a comparatively minor retaliatory act runs just such a high risk of failure. Such a case may be rejected (at trial or on summary judgment) because the plaintiff cannot show the action complained of was objectively "against" him or her, or was an act for which the employer is liable under agency principles. If a plaintiff has no claim for backpay, and any arguable other injury was slight, there would be a significant likelihood that the plaintiff would not prevail because the trier of fact concluded that the acts complained of caused no harm. No harm, no fee. Few attorneys would even consider taking a case alleging only that the plaintiff had suffered a dirty look, rude remark, or exclusion from a luncheon because of the high probability that they would never be paid for their legal services. This inescapable economic reality, like Adam Smith's unseen hand, will often weed out insubstantial cases, without imposing on the courts the burden of developing and applying some classification [*36]  scheme for separating minor and non-minor cases.
B.  NEITHER THE PURPOSE NOR THE LEGISLATIVE BACKGROUND OF SECTION 704(a) WARRANTS DISREGARDING THE LANGUAGE OF THE TEXT
"If the statutory language is unambiguous, in the absence of 'a clearly expressed legislative intent to the contrary, that language must be regarded as conclusive.'" Russello v. United States, 464 U.S. 16, 20 (1983). In this instance, the purpose and legislative history background of section 704(a) are entirely consistent with a literal reading of that provision.
(1) The Purpose of Section 704(a)
Section 704(a) serves the same essential purpose a most of not all anti-retaliation provisions: "Maintaining unfettered access to statutory remedial mechanisms. Cf. NLRB v. Scrivener, 405 U.S. 117, 121-22 (1972)." Robinson v. Shell Oil Co., 519 U.S. 337, 346 (1997). The anti-retaliation provisions of the National Labor Relations Act, like section 704(a), forbid an employer to "discriminate against" an employee because he or she engaged in protected activity. 29 U.S.C. § 158. This Court's description in Scrivener of the purpose of the NLRA [*37]  anti-retaliation provisions is apposite here.
"Congress has made it clear that it wishes all persons with information about [unlawful] practices to be completely free from coercion against reporting them to the Board. . . ." Nash v. Florida Industrial Comm'n, 389 U.S. 235, 238 (1967). This complete freedom is necessary, it has been said, "to prevent the Board's channels of information from being dried up by employer intimidation of prospective complainants and witnesses." John Hancock Mut. Life Ins. Co. v. NLRB, 89 U.S.App. D.C. 261, 263, 191 F.2d 483, 485 (1952).
405 U.S. at 121-22 (emphasis added). Congress did not seek to secure compliance with these or most other federal statutes through continuing detailed federal monitoring and supervision.
Rather, it chose to rely on information and complaints received from employees seeking to vindicate rights claimed to have been denied. Plainly, effective enforcement could thus only be expected if employees felt free to approach officials with their grievances.
Mitchell v. Robert De Mario Jewelry, Inc., 361 U.S. 288, 292 (1960).
Section 704(a) of Title VII is but one example [*38]  of the scores of anti-retaliation provisions that have been adopted by Congress. These provisions play an indispensable role in the enforcement of federal law. Most of the United States Code addresses the activities of corporations and other private and public institutions. When those entities or their officials violate federal law, the violations are often known only (or at least first) to the individuals who are employees of the very entities or subordinates of the very officials who have broken the law. Law breakers obviously have a powerful incentive to use their power as employers to pressure potential whistle blowing employees to withhold that information. Federal anti-retaliation statutes, by forbidding reprisals against employees who report violations of the law to federal authorities, assure that the national government will have access to that essential information and testimony. 24
In many of these statutes, including section 704(a), Congress has extended the same protection to employees who report misconduct [*39]  to higher officials within their own institutions, thus facilitating voluntary compliance with the law. Those salutary provisions have long played a critical role in bringing about compliance with a wide range of federal laws. As one prominent federal official recently observed regarding the importance of laws forbidding retaliation against employees of the federal government itself, "employees have used statutory procedures -- including internal channels at their agencies -- on countless occasions to correct abuses without risk of retribution." 25
Forty-three federal statutes, 26 like section 704, provide that an employer may not "discriminate against" workers who disclose to federal officials (and in some instances to supervisors or others) violations of particular federal statutes. These similarly worded provisions facilitate the enforcement of a wide range of federal laws. Federal anti-retaliation statutes using that terminology, for example, protect employees who disclose to the federal government unlawful practices that pose a threat to safety to workers in mines or other [*40]  workplaces, or to the safety of the public on airplanes, boats, automobiles or railroads. Employees at plants which process nuclear fuel or weapons are protected against "discrimination" if they reveal safety or security problems to federal officials. Similarly phrased anti-retaliation provisions are found throughout the nation's environmental protection statutes. Federal laws protecting investors are safeguarded by anti-retaliation provisions in federal banking and securities laws, including the Sarbanes-Oxley Act adopted after the collapse of the Enron corporation. Taxpayers are protected by anti-retaliation laws which bar reprisals against workers who disclose fraud or false claims by federal contractors.
Virtually all of these statutes, like section 704(a), provide -- without limitation as to the type of retaliatory act -- that an employer may not "discriminate against" an employee who engages in protected activities. If a flight attendant recognized that the pilot was drunk, if a mine worker knew that safety equipment was defective or missing, if an airplane mechanic realized that required maintenance [*41]  was not being performed, if a worker at a nuclear weapons plant noticed violations of security precautions, Congress wanted those employees to be confident that they could without risk of reprisal -- any reprisal -- report those problems to their superiors or to the federal government. Section 704(a) of Title VII should be construed in the same manner as these other anti-retaliation statutes, which have the same salutary purpose and which also forbid employers to "discriminate against" workers who engage in protected activities.
A literal reading 27 of section 704(a) is consistent with the intent of Congress that employees who engage in protected activities enjoy "complete freedom" from retaliation. NLRB v. Scrivener, 405 U.S. at 122. Any retaliatory act has the potential to deter protected activities. The EEOC long ago concluded that as a practical matter "every instance of unremedied retaliation against persons who engage in Section 704(a) opposition . . . has a long term chilling effect upon the willingness of these persons and others to actively oppose Title VII discrimination." 28 Once an employer has evidenced animosity toward those who engage in protected [*42]  activities and a willingness to act on that animus, no employee could have confidence that subsequent retaliatory acts would not be more serious.
 [*43] 
Protection from retaliation is of particular importance in cases of sexual (or other) harassment violating Title VII. Under Ellerth v. Burlington Industries, 524 U.S. 742 (1998), and Faragher v. City of Boca Raton, 524 U.S. 775 (1998), an employer is vicariously liable for harassment by a supervisor, subject in some situations to a specific affirmative defense. In order to establish that defense, an employer must demonstrate inter alia "that the plaintiff employee unreasonably failed to take advantage of any preventative or corrective opportunities provided by the employer." Ellerth, 524 U.S. at 765. If, as petitioner urges, section 704(a) were now construed to permit certain forms of reprisals against women workers who complain about sexual harassment, victims would legitimately be afraid to do so. The leading Fifth Circuit case establishing that circuit's "ultimate employment decision" standard involved retaliation against a woman because she had complained about sexual harassment; the Fifth Circuit held that the retaliation was lawful, despite an unchallenged [*44]  jury determination that the retaliation in that case had caused $ 50,000 in damage. Mattern v. Eastman Kodak Co., 104 F.3d 702 (5th Cir. 1997). 29 Petitioner endorses the extraordinary result in Mattern as "faithful to Ellerth." (Pet. Br. 13). If this Court were to sustain Burlington Northern's contention that it may lawfully engage in the type of retaliation that occurred in this case, any Burlington Northern employee who knew of that ruling would quite reasonably be fearful of ever complaining about sexual harassment.
Petitioner and several amici urge this Court to adopt a clear rule that only certain specified types of retaliation are forbidden by section 704(a); such a rule would make equally clear that all other types of retaliation are permissible. That is precisely what this Court should not do. Such a holding would declare an open season on employees who engage in protected activities, albeit with small bore weapons. It would be permissible for an employer to threaten to use [*45]  those judicially approved methods of retaliation in order to coerce an employee into withdrawing a Title VII charge, dismissing a Title VII action, or refusing to testify at a trial or administrative hearing. "That cannot be what Congress intended." Deavenport v. MCI Telecommunications Corp., 973 F. Supp. 1221, 1226 (D. Colo. 1997).
The EEOC's interpretation of section 704(a), although narrower than our reading of that provision, is consistent with its purpose. The Commission's 1972 Interpretive Manual concluded that "every" unremedied retaliatory act had a chilling effect. 30 Early commission decisions held that retaliatory unfavorable job assignments were forbidden by section 704(a). 31 The Commission's 1984 Policy Guidance stated that a section 704(a) charging party need only show that he or she "was in some manner subject to adverse treatment." 32 In 1998 the Commission modified this standard in a manner favorable to employers, concluding that section 704(a) would not be violated by a retaliatory act so slight that it would not "deter a charging party or others from engaging in protected activity." EEOC Compliance Manual, § 8, par. 8008 (1998). That [*46]  construction of section 704(a) is consistent with the purpose of the statute. 33 A rule that permitted an employer to retaliate against witnesses or charging parties in a manner that could deter testimony or the filing of charges would interfere with the functioning of the Commission. This Court has correctly been "reluctant to approve rules that may jeopardize the EEOC's ability to investigate . . . cases." EEOC v. Waffle House, Inc., 534 U.S. 279, 294 n.11 (2002). Judicial administration of this EEOC standard has not proven in practice to present serious administrative problems. It has been in effect in the Ninth Circuit for six years without causing demonstrable problems. 34 A similar deterrence standard has long been a staple of First Amendment jurisprudence. Respondent would unquestionably prevail under the EEOC standard.
 [*47] 
(2) The Legislative Background of Section 704(a)
The broad language of section 704(a) has its roots in the anti-retaliation provisions of the National Labor Relations Act. Although earlier federal measures had forbidden only retaliatory dismissals or demotions, 35 sections 8(a)(3) and 8(a)(4) of the NLRA deliberately were not so limited. Rather, they provided without limitation that an employer could not "discriminate against" a worker for engaging in such protected activity. The Chairman of the National Labor Board (a precursor to the NLRB) explained that this broad language was intended to reach all types of retaliatory acts. 36
 [*48] 
Sections 8(a)(3) and 8(a)(4) have long been broadly interpreted to forbid the sort of changes in work duties involved in the instant case. 37 Title VII was consciously modeled after the NLRA, and the interpretation of the NLRA that was established by 1964 has been relied on by this Court in construing Title VII itself. Franks v. Bowman Transportation Co., 424 U.S. 747, 769 (1976).
 [*49] 
Petitioner argues that in adopting the 1991 Civil Rights Act Congress prospectively ratified a limitation on section 704(a) claims to employment actions that are materially and ultimately adverse. "The adverse-employment action rubric (which led to the ultimate- and materially adverse-employment-action-tests) was by then already well established." (Pet. Br. 44) (emphasis added). But the keystone of petitioner's brief (with which in this instance we agree) is that an interpretation of section 704(a) to broadly forbid "any kind of adverse action" (Pet. Br. 7) (emphasis in original) is very different than the far narrow construction proposed by Burlington Northern. Petitioner does not claim that either the "materially adverse" or "ultimate employment action" doctrines were the prevailing interpretation of section 704(a) in 1991. 38 To the extent that the lower courts after 1991 replaced the simple requirement of an adverse action with a limiting requirement of a materially or ultimately adverse action, that was a major change in the law. To describe Congress as having ratified in 1991 a change in the law that occurred years later is like asserting that Cardinal Richlieu supported Robespierre [*50]  because the Bourbon dynasty "led to" the French Revolution.
C. THIS COURT'S DECISIONS IN FARAGHER, ELLERTH AND SUDERS DO NOT HOLD THAT SECTION 703 FORBIDS ONLY DISCRIMINATORY CONDUCT THAT RESULTS IN "A SIGNIFICANT CHANGE IN EMPLOYMENT STATUS"
Petitioner relies primarily on three decisions of this Court regarding sexual harassment: Burlington Industries v. Ellerth, 524 U.S. 742 (1998),Faragher v. City of Boca Raton, 524 U.S. 775 (1998), and Pennsylvania State Police v. Suders, 542 U.S. 129 (2004). Those cases, petitioner urges, demonstrate that section 703 forbids only [*51]  discriminatory conduct that results in "a significant change in employment status." Petitioner argues that this asserted limitation on section 703 should be extended to section 704(a).
But Ellerth, Faragher, and Suders neither adopt, nor support, any such limitation on section 703. The issue in these three cases emphatically was not whether the actions complained of was discriminatory. The jury in Faragher had found, and the complaints in Ellerth and Suders sufficiently alleged, the existence of sexual harassment sufficiently severe and pervasive to create a hostile work environment. The sole issue before this Court was whether the employers in those cases where vicariously liable for the discriminatory conduct at issue.
This Court held that an employer's liability for harassment by a supervisor was governed by traditional principles of agency law. 39 This Court recognized several circumstances under which an employer would clearly be liable under agency principles for sexual harassment by a company official. First, an employer is liable for harassment or other discriminatory acts undertaken by an employee whose "purpose, however misguided, is wholly or in part to further the master's [*52]  business." Ellerth, 524 U.S. at 756 (quoting W. Keeton, D. Dobbs, R. Keeton & D. Owen, Prosser and Keeton on Law of Torts, § 70, p. 505 (5th ed. 1984)). 40 Second, an employer is liable for harassment or other discriminatory acts where the responsible official "was aided in accomplishing that [discrimination] by the existence of the agency relationship." Ellerth, 524 U.S. at 758 (quoting Restatement (Second) of Agency, § 219(2)(d)).
It was in this Court's discussion of the "aided in" branch of agency law that the phrase "tangible employment action" was used in Ellerth and Faragher. This Court declined to hold that the mere existence of an employment relationship between the victim and the company for which the supervisor also worked was sufficient by itself to satisfy [*53]  the "aided in" requirement of agency law; as the Court explained in Ellerth, "there may be circumstances where the supervisor's status makes little difference." 524 U.S. at 763.
This Court used the phrase "tangible employment action" to refer to those instances in which a harasser manifestly had utilized his or her power or authority, and in which the discriminator was thus undeniably "aided in" that discrimination by his position with the employer.
We can identify a class of cases where, beyond question, more than the mere existence of the employment relation aids in the commission of the harassment: when a supervisor takes a tangible employment action against the subordinate. . . . When a supervisor takes a tangible employment decision, there is assurance the injury could not have been inflicted absent the agency relation. . . . A co-worker can break a co-worker's arm as easily as a supervisor, but . . . one co-worker cannot dock another's pay, nor can one co-worker demote another. Tangible employment actions fall within the special province of the supervisor. . . . Tangible employment actions are the means by which the supervisor brings the official [*54]  power of the enterprise to bear on subordinates. A tangible employment decision requires an official act of the enterprise, a company act.
524 U.S. at 760-62. These passages make clear that "tangible employment action" refers to the actual exercise by a supervisor of his or her official authority in directing or affecting a subordinate. As the United States recently explained, a tangible employment action is "conduct that depends on a grant of authority from the employer to the supervisor." 41
The decision in Ellerth contains other language that petitioner construes as going beyond merely requiring that a supervisor have utilized official power. But the very foundation of Ellerth and Faragher was that "in express terms, Congress has directed federal courts to interpret Title VII based on agency principles." 524 U.S. at 754. There assuredly is nothing in agency law which restricts a principal's liability for the acts of an agent that are aided by the agent's official authority to instances in which the action taken [*55]  by the agent is more than "minor." A principal is equally liable regardless of whether an agent uses his or her authority to commit a minor or major tort or breach of contract.
The actual holding in Ellerth and Faragher, spelled out in identically worded paragraphs in those opinions, and described by both as the "holding" of those cases, contains no reference to significant changes in employment status. Ellerth, 524 U.S. at 764-65;Faragher, 524 U.S. 807-08. The relevant portion of that holding states that "no affirmative defense is available . . . when the supervisor's harassment culminates in a tangible employment action, such as a discharge, demotion, or undesirable reassignment." Ellerth, 524 U.S. at 765;Faragher, 524 U.S. 808 (emphasis added). This holding requires only that the official action need be "undesirable," not materially adverse, or serious, or involving a significant change in employment status.
The issue in Suders was whether (or, more precisely, when) a constructive discharge constitutes a tangible employment action. The critical question, this Court held, was whether the events that compelled the [*56]  plaintiff to resign included an official action, some use of a supervisor's official authority. "Ellerth and Faragher . . . divided the universe of supervisor-harassment claims according to the presence or absence of an official act," 542 U.S. at 151, not the presence or absence of an official act causing a certain type or magnitude of harm. Suders contains numerous passages which reiterate that whether a supervisor's action is a tangible employment action turns on whether the supervisor used his or her supervisory authority. 42 Any such use of official power precluded the affirmative defense if it was "to the employee's disadvantage." 542 U.S. at 148. 43
 [*57] 
The Ellerth, Faragher, and Suders could not have intended to limit the prohibitions of section 703 to discriminatory actions that "significantly changes employment status" is made clear by the dramatic change that such a limitation would work on the long established meaning of section 703. Under the standard proposed by petitioner, women could be assigned to separate jobs than men so long as the differences in those jobs were not "significant." That assuredly is inconsistent with the intent of Congress "to strike at the entire spectrum of disparate treatment of men and women in employment." Meritor Sav. Bank, FSB v. Vinson, 477 U.S. 57, 64 (1986). If section 703 applied only to "changes,  [*58]  " it would not reach broad categories of discrimination which take the form of a refusal to alter a plaintiff's status, such as refusals to hire, denials of promotions, 44 raises or bonuses, or failures to stop known harassment by co-workers.
Under the petitioner's proposed standard, moreover, discriminatory assignments within a particular job title or position would not alter a worker's "status," and thus could never be illegal under section 703. Were this Court to so hold, whether it is legal to relegate minorities or women (or, on petitioner's view, people who testify at Title VII trials) to a particular type of work would vary from employer to employer, according to how each had structured its job titles. An employer could severely restrict the application of section 703 (and section 704(a)) simply by defining its job titles extremely broadly. 45
 [*59] 
Petitioner sets forth at page 30 of its brief a series of examples of the kinds of distinctions in assignment that under its proposed standard fall outside the prohibitions of section 703 (and 704(a)). Under that standard, an employer could assign female "law firm associate[s] [to] merely write briefs" while the male associates were "trying cases, which might be perceived as advantageous to partnership prospects." (Pet. Br. 30). A landscape company could assign African-Americans "to the dirtier tasks of mulching, weed control or grading," while whites were "riding [the] mower." (Id.) Jewish accountants could be directed "to do expense control and reimbursement," while gentile accountants did "the more prestigious task of preparing financial reports." (Id.). Far from being "trivial" or "trifling" distinctions with which Congress could not have intended to interfere, the examples cited by petitioner depict with unerring accuracy the discriminatory workplace that existed prior to the 1964 enactment of Title VII, and the very evils that statute was adopted to end.
Insofar as petitioner's argument relies on such a drastic modification of Title VII jurisprudence, it is [*60]  a proposal to seriously weaken section 703 masquerading as a justification for substantially undermining section 704(a).
D. THE COURTS HAVE NO AUTHORITY TO DISREGARD THE ACTUAL TEXT OF SECTION 704(a) IN THE NAME OF MANAGEMENT PREROGATIVES
Petitioner urges this Court to exclude "minor" retaliatory acts from the scope of section 704(a) in order to protect "management prerogatives." (Pet. Br. 28-31). Congress of course had no intention of authorizing the imposition of liability because of management decisions that did not involve an unlawful purpose or effect. In the instant case, however, petitioner does not question the correctness of the jury's finding that it acted with a retaliatory purpose, and petitioner does not claim that there is any legitimate management interest in retaliating against employees who engage in protected activities.
Petitioner instead advances a novel argument regarding management prerogatives. It asks this Court to bar imposition of liability in a case such as this in which there was an unlawful motive in order to prevent possible lawsuits against other employers whose actions were not motivated by such an improper purpose. Petitioner's argument [*61]  rests on an empirical premise: that if minor retaliatory acts were declared unlawful, employers would be paralyzed by fear of the certain avalanche of baseless section 704(a) claims, virtually all of which would be certain to require a jury trial.
If it were appropriate for this Court to entertain such an empirical argument, it assuredly could not be sustained. For six years the Ninth Circuit has adhered to the EEOC's interpretation of section 704(a), which petitioner insists is so expansive as to permit litigation over "the most trivial workplace conduct." (Pet. Br. 46). But no tsunami of baseless section 704(a) claims has swept over the district courts in the Ninth Circuit. 46 Section 704(a) claims are not certain to reach a jury; district courts routinely grant summary judgment in such cases because of insufficient evidence of a retaliatory motive. As a practical matter, even irritable, chip-on-the shoulder workers have the good sense to understand the costs and risks involved in suing their employers, and attorneys -- who usually will be paid only if they prevail on the merits -- will rarely take a case which lacks significant merit and potential for recovery.
 [*62] 
Petitioner's empirical assertions in any event do not provide an appropriate basis for resolving the question presented. Nothing in the language of Title VII authorizes the courts to legalize a category of otherwise forbidden retaliation whenever the judiciary thinks that doing so might enhance legitimate management prerogatives in other cases. Any statutory prohibition carries with it some risk that innocent defendants will be sued and incur significant litigation costs. When Congress enacts a law, it has presumably concluded that that unavoidable unfairness is outweighed by the importance of the underlying prohibition. The courts are not at liberty to reconsider that judgment.
Petitioner suggests that its proposed limitation on section 704(a) is necessary to prevent an increase in "the already extraordinary number of Title VII filings." (Pet. Br. 29, 49). The number of Title VII charges filed with the EEOC in 2005 was actually the lowest in any year since 1992. 47 Narrowing the protections of section 704(a) simply to reduce the number of retaliation charges filed with the EEOC is like modifying the permissible blood alcohol level in order to reduce the number of drunk [*63]  driving charges.
E.  PETITIONER'S PROPOSED STANDARD IS UNWORKABLY VAGUE
The petition in this case urged that review be granted "to bring uniformity and certainty to this badly muddled area of the law." (Pet. 9). We urge this Court to adopt the [*64]  following straightforward standard regarding which actions an employer is forbidden to deliberately take against an employee because that worker has engaged in activity expressly protected by federal law: all.
Petitioner 48 proposes a more complicated, ambiguity-ridden rule. A retaliatory act is unlawful if, but only if, that action either (a) "adversely and significantly changes employment status" 49 or (b) created, by itself or in conjunction with other retaliatory actions, a hostile work environment. 50 This formula raises a wide range of questions that will guarantee years of litigation and uncertainty in the lower courts.
 [*65] 
What changes concern an employee's "status"?
The linchpin of petitioner's proposed standard is a new and critical legal distinction between retaliatory acts that do and do not affect an employee's "status." Retaliatory acts that do not change a worker's "status" are lawful per se (subject to a hostile work environment exception). On the other hand, retaliatory acts that affect a worker's "status" are reviewed under the "significance" standard. Petitioner explains this distinction only so far as to state that changes in work assignments within the same job title are not "status" changes, but that transfers to a position with a new title do constitute a new employment "status." This distinction would require the lower courts to decide among the myriad of other possible changes affecting a worker which do and do not constitute changes in "status." With regard to the work done by an employee, for example, courts would have to resolve whether a change in the hours, shift, facility in which an employee worked constitutes a shift in "status." The lower courts would also have to determine whether a change in a worker's benefits could constitute a change in "status,  [*66]  " and if so which benefits: wage rates, overtime, expense accounts, pensions, life insurance, research grants, severance pay, medical coverage, the number of vacation, sick, or personal days, or use of a company car or dining room.
What changes involve "employment" status?
Because under this proposed standard it matters whether a change affects "employment" status, the lower courts would be required to address what types of actions and changes should be deemed to relate to employment. This would raise two types of issues. First, questions would have to be resolved regarding individuals who have some connection with a firm, but are no longer active employees, such as retirees (who might be getting pension or medical care benefits), former employees (who might be getting severance or other benefits), or laid off workers. In this regard adoption of petitioner's standard would raise questions about the continuing soundness of Robinson v. Shell Oil Co., 519 U.S. 337 (1997) (section 704(a) applies to denial of reference to former employee), and McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973) (section 704(a) retaliation claim by former-employee [*67]  denied rehire). Second, it would be necessary to decide when actions outside the workplace itself but affecting current employees could be said to be related to their employment relationship.
When is a change in employment status "significant"?
A transfer to a new position would constitute a change in "status"; courts would have to determine when the differences between a plaintiff's new and old position were "significant." There is a wide range of types of differences that could exist between those two positions: location, shift, hours, physical difficulty of the work, safety, dirt, noise, noxious fumes, degree of administrative responsibility, the length and nature of the worker's commute, the extent to which each job utilizes the worker's skills, the potential for promotion, raises, or learning new skills, the possibility of overtime, the risk of layoff, the opportunity to affect policy, the availability of benefits such as flex time, the prestige attached to the position, the comparative risk of harassment or other (lawful or unlawful) abusive behavior by colleagues or superiors, and the interesting or boring nature of the work involved. The lower courts would have [*68]  to determine how much weight to give each of these types of factors in deciding whether any particular transfer involved a "significant" change.
Are there retaliatory practices that should be analyzed outside this formula?
The lower courts today appear to be in agreement that an employer would violate section 704(a) if it retaliated against an employee by reducing his or her wages. Petitioner repeatedly stresses that in the instant case the disputed change of duties did not involve a reduction in pay. (Pet. Br. 26, 28). But if petitioner's general rule applies even to wages, then a "minor" (rather than "significant") pay cut would be a permissible form of retaliation. One amicus indeed asserts that only an "extreme" reduction in pay would be illegal under section 704(a). 51 If, on the other hand, retaliatory changes in wages are unlawful per se, the courts would have to decide whether such a per se rule applied to other retaliatory acts that could reduce the amount of money an employee made, such as reduced overtime, bonuses, pension contributions, assignment to clients who generate large commissions, or per diem allowances.
 [*69] 
How should courts deal with retaliatory conduct that will or may "cause" a significant change in employment status at a subsequent point in time?
A retaliatory action which at the time of trial (or motion for summary judgment) has not yet caused such a result will often be capable of leading to that very result at a later date. For example, a change in jobs, or even duties within the same job, may increase the danger that a worker will subsequently be laid off, demoted, or denied a promotion, partnership, or raise. The lower courts would have to decide among a number of different standards for evaluating retaliatory acts which have not yet caused a significant change in employment status, but which might do so in the future: (1) classify the retaliation as unlawful if there is a sufficiently great probability (however defined) that it will in the future lead to a consequence sufficient in type or magnitude, (2) treat such a retaliatory act as unlawful if the employer intended (or, perhaps, foresaw or could have foreseen) such an ultimate consequence, or (3) hold that the employer has violated the law only if and when the required consequence actually occurs, forcing future [*70]  judges and juries (possibly years later) to determine whether a later seriously adverse action was caused by the earlier retaliation.
II.  AN EMPLOYER CANNOT "CURE" A VIOLATION OF SECTION 704(a) BY PROVIDING PARTIAL RELIEF FOR THE VIOLATION
Petitioner asserts that an employer is not liable for "corrected actions." (Pet. Br. 35). If an employer could show that it had already provided a plaintiff with all the relief that a court could award, a complaint would of course be dismissed.
But that is not petitioner's point. Rather, petitioner contends that an employer which provides a plaintiff partial relief is entitled to immunity from suit for the remaining relief. With regard to an unlawful dismissal (or suspension without pay) violating section 704(a), petitioner argues that a plaintiff is barred from seeking compensatory and punitive damages if the employer has restored the plaintiff to work and provided full backpay.
Petitioner asserts that reinstatement and back pay are a "substantially comprehensive remedy for improper suspension and/or dismissal," and that the other harms caused by an unlawful suspension or dismissal, such as "temporary humiliation and fear of losing [*71]  a job, and short term eco nomic difficulties of being without a paycheck -- generally must be borne by the employee." (Pet. Br. 41). In 1991 Congress amended Title VII to provide compensatory damages for the express purpose of shifting just those costs from the employee to the employer.
"Who should bear these non-wage costs of intentional, illegal discrimination, the perpetrator of discrimination or the victim?" Under current Title VII law, it is the victim. Because Title VII permits no recovery of compensatory . . . damages, discrimination victims cannot be made whole for these types of losses. . . . The deficiency in Title VII's remedial scheme hinders both of Title VII's principal goals: that of making discrimination victims whole for their losses, and that of encouraging citizens to act as private attorneys general to enforce the statute.
H.R. Rep. 101-644, pt. 1, p. 39 (101st Cong., 2d Sess.) (1990).
Petitioner insists compensatory damages are unimportant in dismissal or suspension cases because the affected employees rarely if ever suffer any injury other than the loss of income that would be fully remedied by backpay. Other injuries, petitioner asserts,  [*72]  occur only in "extraordinary cases" and involve at most only "some hardship." (Pet. Br. 41). Being out of work for weeks or months may well cause little or no hardship to an individual with a large well-balanced portfolio of stocks and bonds. But employees who lack such resources, unfortunately, are not "extraordinary cases." To the contrary, tens of millions of working men and women live from paycheck to paycheck. For those men and women, even a few weeks out of work can mean less (or at least different) food on the table and a decline in quality of life; months of unemployment can easily lead to eviction from a home or repossession of a car. For workers who have limited skills or live in an area with significant unemployment, losing a job does not conveniently leave them "free to obtain temporary, substitute employment" (Pet. Br. 41); it is a prescription for long term joblessness and economic disaster. Although in the instant case the reinstatement occurred in 37 days, petitioner insists that an employer's right to avoid liability by partially correcting a violation is not related to "the length of time it took." (Pet. Br. 41 n.12; see Pet. Br. at 36 n.9 ("An employer [*73]  may cure an adverse action . . . before that action is the subject of litigation."))
Prior to 1991, when Title VII was amended to permit compensatory and punitive damages, a court could award only backpay and other equitable relief. Petitioner insists that Congress could not possibly have regarded as unlawful an employment practice for which Title VII before 1991 provided no remedy. (Pet. Br. 36). To the contrary, that is precisely what Title VII says, and what Congress believed. 52 The definition of an "unlawful employment practice" in section 704(a) is not and has never been tied in any way to the type of relief available under section 706. The precise problem which promoted Congress in 1991 to authorize compensatory damages was that the limitations in section 706 meant that the relief available for certain types of violations was either inadequate or non-existent. "In cases . . . in which prior law afforded no relief, [the 1991 Act] can be seen as creating a new cause of action." Landgraf v. USF Film Products, 511 U.S. 244, 283 (1994).
 [*74] 
Petitioner urges that employers would be encouraged to voluntarily offer workers partial relief (here, reinstatement and backpay) if by doing so they could obtain immunity from liability for other forms of relief provided by Title VII (compensatory and punitive damages). That is probably so. But this Court has no authority to exempt such employers from their legal obligation to pay compensatory or punitive damages. Such a system of self-absolution would seriously undermine a key purpose of the 1991 Civil Rights Act, to increase deterrence of Title VII violations.
The failure to provide compensatory and punitive damages in Title VII leaves the statute without a meaningful deterrent to intentional discrimination on the job. As Judge Clarence Thomas, former Chair of the U.S. Equal Employment Opportunity Commission has stated: "The equitable remedies available under Title VII are not as compelling as the civil damages available under other federal statutes. . . . There have to be disincentives available rather than merely equitable relief."
S. Rep. 101-315, p. 35 (101st Cong., 2d Sess.) (1990). Title VII itself creates a specific scheme for encouraging resolution [*75]  of retaliation (and discrimination) claims short of litigation; section 706(b) directs the EEOC to seek to resolve meritorious claims through "informal methods of conference, conciliation, and persuasion." 42 U.S.C. § 2000e-5(b). The hallmark of this statutory scheme is that settlements involving less than full relief, while entirely permissible, require the assent of the aggrieved plaintiff. It would be fundamentally inconsistent with section 706(b) to permit employers to impose on aggrieved employees a partial remedy to which the employees are unwilling to agree.
Employers already have substantial incentives to provide partial relief without awaiting litigation or even the filing of an EEOC charge. Reinstatement cuts off the accumulation of further liability for backpay or compensatory damages. Ford Motor Co. v. EEOC, 458 U.S. 219 (1982). An offer of backpay will largely eliminate the risk of suit by workers who have suffered no significant other injury. If suit were brought, an employer's action in reinstating with backpay an improperly dismissed employee would provide significant support for an employer's efforts to avoid liability for punitive [*76]  damages to the extent that it showed that any unlawful action engaged in by a company official was "contrary to the employer's 'good-faith efforts to comply with Title VII.'" Kolstad v. American Dental Ass'n, 527 U.S. 526, 546 (1999).
III.  PETITIONER IS LEGALLY RESPONSIBLE FOR ITS OWN ACTION IN REMOVING WHITE FROM SERVICE FOR 37 DAYS
A.  THIS ISSUE IS NOT WITHIN THE SCOPE OF THE QUESTION PRESENTED
The Question Presented in the petition framed a question about what types of retaliatory acts are sufficiently serious to be unlawful; there was, the petition argued, an inter-circuit conflict regarding "the appropriate standard for proving an adverse employment action." (Pet. 8). 53 In the courts below petitioner argued only that any violation that had occurred when White was removed from her job had been adequately remedied because the company reinstated White with backpay; 54 Burlington Northern never denied legal responsibility for the initial decision to remove White from employment.
 [*77] 
In its merits brief, however, petitioner raises a new and quite distinct issue. Even if this Court concludes that White suffered an actionable injury when she was removed from employment in retaliation for her EEOC charge, Burlington Northern now asserts that it is not legally responsible for that retaliatory act. This contention was not raised in the courts below, and it is not fairly encompassed within the Question Presented.
Consideration of this new claim is particularly inappropriate because it would turn at least in part on two factual issues that the lower courts were never asked to resolve. First, this argument rests on petitioner's assertion that at the time of the December 11 decision company officials intended to conduct on their own initiative an investigation of White's actions, and that White was reinstated [*78]  as a result of that planned inquiry. (Pet. Br. 36-37) ("White's initial suspension was always tentative.") Petitioner criticizes the sixth Circuit for misstating the facts. 55 But the factual assertions now advanced by petitioner are inconsistent with its representations in the court of appeals 56 and are not supported by the record. 57 Second, petitioner relief heavily on its proposed interpretation of Rule 91(b)(5) of the CBA. It is far from clear that Rule 91(b)(5) has the meaning claimed by petitioner. This new dispute about the meaning of Rule 91(b)(5) would (if raised prior to trial) require consideration of evidence regarding the negotiation of that provision. Restatement (Second) of Contracts, § 214 (1981).
 [*79] 
In the Joint Pretrial Order in the district court, however, petitioner did not advance either of these factual contentions. Thus neither that Order nor the instructions directed the jury to decide whether company officials intended on December 11 to [*80]  conduct any further inquiry or whether the parties to the collective bargaining agreement intended that Rule 91 would modify Burlington Northern's potential liability under Title VII. Judgment as a matter of law was not sought with regard to either factual issue, since neither had been determined by the jury. If petitioner wished to advance a legal theory under which those factual issues were of importance, it was obligated to do so before the August 2000 trial in this case. Petitioner cannot now ask this Court to resolve such factual issues, and it cannot plausibly request five years after that trial that a second evidentiary hearing now be held on factual issues it failed to raise in the Joint Pretrial Order.
B.  AN EMPLOYER WHICH FOR A PURPOSE FORBIDDEN BY SECTION 704(a) DISMISSES OR SUSPENDS A WORKER WITHOUT PAY -- AND THEN REINSTATES THAT WORKER -- IS LEGALLY RESPONSIBLE FOR ANY RESULTING INJURY
The issue raised by petitioner, although important, is in certain respects a narrow one.
Petitioner argues only that Title VII provides no relief for injuries if (a) they were sustained when an employer, at its own initiative, was considering whether to finalize an interim [*81]  adverse action, and (b) the employer on its own initiative ultimately overturned that interim action and provided any backpay to which the worker is entitled. Petitioner does not suggest that this limitation would apply to an employee-initiated appeal, and does not ask this Court to overrule the decision in Alexander v. Gardner-Denver Co., 415 U.S. 36 (1974), that Title VII plaintiffs are not required to exhaust private remedial mechanisms, and that plaintiffs who do so are not precluded from also seeking redress in federal court.
We, on the other hand, acknowledge that an employer faces no liability if a supervisor suspends an employee, pending an employer-initiated investigation, because that supervisor actually believes that such a suspension is necessary to avoid safety, discipline or other problems. The absence of such liability, however, has nothing to do with any distinction between interim and final decisions. If the supervisor's decision to impose the suspension was made (even mistakenly) for entirely legitimate reasons, untainted by any discriminatory or retaliatory purpose, no unlawful employment action has occurred; it remains lawful whether or not the employee [*82]  is ultimately reinstated. In this case, however, the jury found that the Burlington Northern official who made the December 11 decision to end White's employment, Roadmaster Brown, did so because of a desire to retaliate against White for engaging in protected activities, not because Brown actually believed that White had been insubordinate or actually thought that the possibility of insubordination was sufficiently great that suspension was a prudent precaution.
The legal issue 58 is thus whether an employer is responsible for injuries caused by an unlawfully motivated dismissal or suspension if some other (or even the same) official subsequently decides, as a result of an employer-initiated further inquiry, to reinstate that worker with backpay.
(1) Liability Under Agency Principles
Burlington Northern officials made two distinct decisions regarding White's removal [*83]  from service. First, on December 11, 1997 Roadmaster Brown removed White from service; that action caused the injury complained of, and the jury found that it was taken to punish White for having engaged in protected activity. Second, on January 16, 1998 Bernie Vaughn, the Division Engineer, reinstated White to her job and awarded her backpay. That action caused no injury, and there is no finding or claim that it was the result of an unlawful motivation. Petitioner claims that only the January 16 action was an "official action" of the company.
The extent of petitioner's liability for the actions taken on December 11 is controlled by agency principles. An employer is liable for injuries caused by its agents if the agent was aided in the commission of the wrong by the exercise of powers conferred by the employer. That is precisely what occurred here. Only a supervisor exercising company authority could have removed White from her job and from the company payroll. It is of no significance under agency law that a subsequent official action may countermand that earlier decision. So long as the injury complained of was caused by a company official exercising his or her official authority [*84]  -- be it a tort, a breach of contract, or a Title VII violation -- it does not matter whether that action was avowedly interim in nature or was later to be reviewed by a higher ranking official.
Nothing in the text of section 704(a) overrides these agency principles. The command that employers not "discriminate against" workers for protected activities is not limited to discrimination in the making of "final" decisions. The standard for the award of punitive damages set out in Kolstad does to some degree distinguish between lower level officials (who may be violating a company anti-discrimination policy) and higher management (which may be making every reasonable effort to enforce such a policy). But there is no comparable limitation on the award of compensatory damages.
(2) The Collective Bargaining Agreement
The collective bargaining agreement between Burlington Northern and the Brotherhood of Maintenance Way Employees did not and could not immunize the company from suit.
Petitioner contends that the CBA embodies an agreement to modify in two ways the usual terms of Title VII. First, the union assertedly agreed to surrender White's right to compensatory and punitive [*85]  damages in return for the procedures and remedies in Rule 91. "The union and management deemed the employee fully protected by the bargained-for procedure." (Pet. Br. 38). Second, the union assertedly consented to a modification of normal agency rules, relieving Burlington Northern from liability for any "interim" disciplinary decisions. "Labor and management agreed on what constitutes the 'decision of the Carrier' on discipline." (Pet. Br. 39). Even though under agency principles the initial imposition of discipline by a lower level supervisor would be an action for which an employer was liable, the CBA assertedly provided otherwise.
No collective bargaining agreement could legally modify or waive in this way the remedies provided by Title VII or the agency principles which Title VII directs the courts to apply.
Title VII's strictures are absolute and represent a congressional command that each employee be free from discriminatory practices. Of necessity, the rights conferred can form no part of the collective-bargaining process since waiver of those rights would defeat the paramount congressional purpose behind Title VII.
Alexander v. Gardner-Denver Co., 415 U.S. 36, 51 (1974). [*86] 
Rule 91 assuredly does not purport to modify or affect in any way the remedies and liability principles established by Title VII. Rule 91(b)(5), on which petitioner relies, merely provides: "A decision will be rendered by the Carrier within 10 days after completion of the investigation." (JA 57). This sentence cannot plausibly read as asserting that such a post-investigation decision would be the sole decision that constitutes a decision of the carrier. 59


CONCLUSION
For the above reasons, the decision of the court of appeals should be affirmed.
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